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L INTRODUCTION
Pursuant to 40 C.ER. § 124.19 and the September 10, 2003 letter trom the Clerk of the
Environmental Appeals Board (“EAB" or “Board™), Region 10 of the U.S, Environmental
Protection Agency (“Region™) respectfully subimits this response to the Petition for Review
(“Petition’™) of NFDES Permnit No. ID-000017-5 filed by the Hecla Mining Company (“Hecla” or

“Petitioner’™. For the reasons set forth below, the EAB should deny the Petition.

II. FACTUAL AND PROCEDURAL BACKGROUND

A, Facility Background

The Hecla Mining Company owns and operates the Lucky Friday silver, lead, and zine
mine and mill complex in Shoshone County, Idaho, just north of the South Fork Coeur d'Alene
(*SFCAA™) River and spproximately one mile east of Mullan, ldaho. 2001 Fact Sheet, Bx. 3, at
p. 6. Ore has been mined from the Lucky Friday deposit since 1942, and the Lucky Friday mill
has been in operation since 1959, with periods of temporary closure. fd. Ore from the Lucky
Friday deposit is mined underground and conveyed to the mili. I Mill operations include
crushing, grinding, and flotation to produce a silver-lead concentrate and a zinc concentrate. Id.
The concentrates are transported off-site for refining. Jd. Hecla uses hydrocyclones to separate

the residuals (or “1ailings™) from the mill into coarse and fine materfals. fd. Hecla uses the

! This response hrief vses the following conventions when citing to the administrative record for the Peomit.
Each cited document is identified frst by a short deseriptor {e.g., ' Permit” or “2001 Fact Sheet™), followed by (he
exhibit rraber it has been assigned for the purposes of this brief Ex. __ "), and then the page(s) or section{s)
specifically refercnced
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coarse tailings to backtill the mine, while the fine taiings are piped in a shurry from the mill o a
tailings pond. fd.

As amine and mill complex that produces and processes silver, lead, and zine ores, the
Lucky Friday facility is subject to the effluent limitation guidelines (“ELGs™) found in Subpart J
of 40 CER. Part 440 . I4. at p. B-1. In particular, the mine drainage from Lucky Friday’s mine
is subject to the best practicable centrol technology (“BPT”} limitations found in 40 C.E.R.
§ 440.102(a) and the best available technology econontically achievable (“BAT™) limitations
found in 40 C.E.R. § 440.103(a), while the discharge from Lucky Friday’s mill is subject to the
BPT and BAT Limitations found in 40 C.ER. § 440.102(b) and 40 CER. § 440.103{(h),
respectively.” Jd

Wastewater penerated at the Lucky Friday Mine includes mine drainage, cooling water,
sanitary wastewater, tailings slurry from the facility’s mill, and groundwater and storm water that
have become contaminated with mining wastes, 2001 Fact Sheet, Ex. 3, at p. 6. This wastewater
iz collected mn three karge, unlined ponds immediately adjacent to the SFCdA River before beiny
discharped throvgh one of three outfalls. Id; see also id. at Appendix A (map from Hecla's
permit application showing locations of tashngs ponds relative to the SFCdA River). QOutfall 001
continuously discharges into the SFCdA River the overflow from Tailings Pond No. 1, which

containg a mixture of groundwater, cooling water, sanitary wastewater, and mine draimage. Jd, at

% The BPT and BAT jimitations in these subsections are technelogy-based treatment requirements under
Section 301(b) of the Clean Water A<l and therefore “represent the minimum level of control that must be imposed”
i an NPDES perniit. 40 CF R, § 1253, As discussed below, water quality considerations reguired the Region (o
impose limitations for asmunber of parameters {(copper, zinc, lead, mercury, and cadminm} more stringent than fhese
contained in e Part 440 BLG bocause the Region determingd that these pollutants are or tay be discharged at a
level which will cause, have the reazonable potential fo canse, or contribite to an excirsion above water quality
standards, See 40 CEFR. § 1224400310
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p. 6 Between 1995 and 2000, flows from QOutfall ()1 ranged from 0,43 to 2.88 million gallons
per day (“mgd™). Jd. Outfall 002 discharges overflow from Tailings Pond No. 2 imto the SFCJA
River approxinately 0.8 miles east {upsiream) of Outfall 001. I4d. Although Hecla contends that
Outfall 002 has not experienced a discharge for years, Hecla nevertheless applied for
authorization to discharge from QOutfal! 002 on an emergency basis when the flow from Outfall
001 or Cutfall 003 needs diversion fg. Outiall 003 discharges overflow from Tailings Pond No.
3, which contains tailings slurry and storm water, into the SFCAA River approxunately 1.3 miles
east (upstream) of Qutfall 002. I4. Between 1995 and 2000, flows from Outfall 003 ranged from
0.23to 228 mgd. I at7.
B. Receiving Water Backgronnd

Cutfalls 001, 002, and 003 discharge to the SFCdA River between Daisy Guich and
Cuanyon Creek. id, at 7. The SFCAA River watershed is the center of the Coeur d’ Alene Mining
District. Sediment TMDL, Ex. 5, at p. xii. The State of Idaho snd EPA have designated
beneficial uses for this portion of the SFCAA River. 2001 Fact Sheet, Ex. 3, at p. 7.2
Specifically, this portion of the river is designated for protection of secondary contact recreatiou
and cold water biota, I, Idaho’s water quality standards specify water quality criteria that are
-.:leanmd necessary to support these use classifications. Id. These criteria are both numeric and

narrative and are tound at Jdaho Code Ch. 38.01.02. 4.

3 Desi pnated uses are one component of a state’ s water quality standards, BPA™s regulations define “water
quality standards™ az provisions of siate or federal law that “consist of a designated nse or uses for the waters of Lhe
United States and water quality criteria far such walers based upon such wses.” 40 CFR. § 130.2{d} (emphasis
added).
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The water quality eriteria for metals include hardness-based equations for cadmiwn,
copper, lead, nickel, silver, and zine. See 2003 Fact Sheet, Bx. 4, at p. A-4. The acute criterion
for mercury is 2.1 micrograms per ter {“i2/1.’") and the chronic criterion is 0.012 pg/lt. id.
Idaho’s water gnality standards also contain a narrative toxicity criterion that states that “surface
waters shall be free from toxic substances i concentrations that impair designated beneficial
uses.” 2001 Fact Sheet, Ex. 3, at p. B-6.

The SFCdA River below Canyon Creek and the Lucky Friday outfalls does not meet
Idaho’s water quality criteria for cadmimmn, lead, or zine. 7o at p. 7. The SFCdAA River also
does not meet the state’s water quality criteria for sediment. Sediment TMDL, Bx. 5, at p. xi
Impairment of the cold water biota use due to both metals and sediment has been demonstrated in
the low diversity of macroinvertebrates and low trout abundance. Jd. at p. xii. The native fish
species of the SFCdA, River (including cutthroat trout, whitefish, and bull trout) appear stable in
the headwaters of the South Fork but fish abundance has greatly declined due to the historic
levels of metals and sediment impacts. id. at p. 8.

C. Procedural History

Hecla’s Petition aptly characterizes the procedural history of the Lucky Friday NFDES
permit as “lengthy and complex.” The facility first obtained NPDES permit coverage in 1973.
2001 Fact Sheet, Ex. 3, at p. 7. On September 30, 1977, EPA reissued the NPDES permit for the
Lucky Friday facility which Hecla appealed. This permit expired on Decergber 31, 1980, Id,

Since expiration of the 1977 permit, EPA has promulgated effluent limitation guidelines for the

*The aquatic life criteria for toxics {metals) are based on Idaho Code § 53.01.022.10. This section cites the
Mational Toxies Eule (“NTE™), 40 CFR 131 36(b1(1), and the NTR subparts.
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mining indusiry, see 40 C.F.R. Part 440, Subpart ] (December 3, 1982), and EPA has
promulgated and/or approved various water qualicy standards for the SFCAA River. On

March 28, 2001, EPA issued a draft NPDES permit for the Lucky Friday facility, together with
an accompanying fact sheet (the “2001 Fact Sheet™). See generally 2001 Fact Sheet, Ex. 3. A
nmumber of the effluent limitations for metals in the 2001 draft permit were based on wasteload
allocations (“WLAS™) specifled in a metals TMDL for the Coewr d’ Alene River Basin, which
Idaho and EPA had issued in Augnst 2000, See Response to Comments (“RTC™), Ex. 2, at p. 4.
On September 6, 2001, an Idaho state trial court invalidated the Coeur d’ Alene Basin metals
TMDL. id In 2002, BPA received for review and approval two submissions from the Idaho
Departiment of Environmental Quality (“IDEQ™) relevant to the Permit’s effluent limitations:

{1) site-specific criteria (“SSC™) relaxing the water quality criteria for cadiminm, lead, and zinc
applicable to the Lucky Friday facility; and (2) a sediment TMDL for the SFCdA River
containing WLAs for the facility. Jd In light of these developments, EPA public noticed a
revised draft NPDES perrnit und supporting fact sheet (the “2003 Fact Sheet”) in January 2003,
See generally 2003 Fact Sheet, Ex. 4. On February 28, 2003, EPA approved the cadiium, lead,
and zinc S5C. RTC, Ex. 2, at 5. On Augnst 12, 2003 EPA respondeil to the comments received
on both draft permits and issned a final NPDES permit. See generally Perimit, Ex. 1; RTC, Bx.

2." On September 10, 2003, Hecla timely appealed the Permit to the EAB.

: Ullimately, the Iaho State Supreme Court upheld the tria? cowrt’s determination that the metals TMDL
was invalid, Asarco Inc., ef al v fdake, 69 P.2d 139 (Idabo 2003}, and EPA Jid not approve the sediment TMDL
until August 21, 2003, nine days after the fnal Permit was isswed, As o resuit, none of the Permit's final efMluent
limifations are based on TMDL WLAs
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IIL. SCOPE AND STANDARD OF REVIEW

There is no appeal as of right from a Region’s permitting decision. In re Miners
Advocacy Council, A B.AD. 40, 42 (EAB, May 29, 1992). For the EAB to grant review of an
NPDES pernut, the petition must demmemstrate that the condition in question is based on “a
finding of fact or conclusion of law which is ¢learly erroneons,” or “an exercise of discretion or
an important policy consideration which the [EAB] should, in its discretion, review.” 40 C.ER.

§ 124.19(a). See, .., In re Hecla Mining Co., Grouse Creek Unit, NPDES Appeal No. 02-02,
slip op. at 13 (EAR, July 11, 2002); In re City of Moscow, Idaho, NPDES Appeat No. 00-10, slip
op. at 8-9 (EAB, Iul}'IE?', 2001y, In re City of Jacksonville, District IT Wastewater Treatment
Plant, 4 E.AD. 150, 152 (EAB 1992). As stated in the preamble to 40 C.ER. § 124.19, “this
power of review should only be sparingly exercised,” and “mest permit conditions should be
finally determined [by the permitting authority] . . . .7 45 Fed. Reg. 33,290, 33,412 (May 19,
1980y, See In re Jett Black, Inc., 8 E.AD. 353, 358 (EAB 1999); {n re Maui Elec. Co., 8E.AD.
1,7 (EAB 1998},

In any appeal, the petitioner bears the burden of demonstrating that review of the
Region’s decision is warranted. See 40 CER. § 124.19(a); see also Hecla Mining Co., Grouse
Creek Unit, slip op. at 13; City of Moscow, slip op. at 9; fn re Commonwealth Chesapeake Corp.,
6 E.AD. 764, 769 (EAB 1997, The petitioner must demomstrate to the EAB, fafer alia, “that
any issues being raised were raised during the public comment period to the extent required by
these regulations _ . , . 40 CER. § 124.19{(a). Participation during the comment period must
have conformed to the requirements of NPDES permitting regalations, which require that all

reasonably ascertajnable issues and all reasonably available arguments supporting a petitioner’s
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position be raised by the close of the public conument period. 40 C.F.R. § 124.13; see also,
Hecla Mining Co., Grouse Creek Unit, slip op. at 14; City of Moscow, slip op. at ©; In re New
England Plating, 9 E.AD. 726, 731 (EAB 2001). As the EAB has noted, the intent of this
provision “is to ensure that the permitting authority has the first opportunity to address any
objections to the permit, and that the permit process will have some finality.” In re Sutrer Power
Plant, 8 E.AD. 680, 687 (EAB 1999); see also In re Steel Dynamics, 9 EAD. 165, 229-30
(EAB 2000); {n re Encogen, 8 EAD. 244, 249-50 (EAB 1999). The Board has consistently
stricken arguments submitted to the EAB that were not provided to the Agency during the public
comment period. See, e.g., In re Caribe General Electric Products, Inc., 8 EAD. 696, 698, n. |
(EAB 2000).

Petitions for review may not simply repeat objections made during the comment period,;
instead they must demonstrate with specificity why the permitting authority’s response to those
ohjections is cleatly erronecus or otherwise merits review. See In re Phelps Dodge Corp.,
NPDES Appeal No. 01-07, slip op. at 16-17 (EAB, May 21, 2002); In re Mifle Lacs Wastewater
Treamment Facility & leefand Sewage Lagoons, NPDES Appeal Nos. 01-17 & 01-19, -23, 17
(EAB, Apr. 25, 2002); City of Moscow, slip op. at 9-10; In re Haw. Elec. Light Co., 8 E.AD. 66,
71 (EAB 1998).

The EAB “assigns a heavy burden to petitioners seeking review of issues that are
essentially technical in natwre,” Hecla Mining Co., Grouse Creek Unit, slip op. at 14-15 (citing
In re Gov't of D.C. Mun, Separate Storm Sewer Sys., NFDES Appeal Nos, 00-14 & 01-09, slip
op. at 15 (BEAB, Feb. 20, 2002) (hereinafier “D.C. MS4™)); City of Moscow, slip op. a1 9; In re

Town of Ashland Wastewater Treatment Facility, 9 E.AD. 661, 667 (EAB 2001); In re NE Hub
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Partners, LP., 7TE.AD. 561, 567 (EAB 1998}, rev. denied sub nom. Penn Fuel Gas, Inc, v. ULS.
EPA, 185 F.3d 862 (3d Cir. 1999)). When presented with technical {ssues in a petition, the EAB
determines whether the record demonstrates that “the Region duly considered the issues raised in
the comments and whether the approach uitimately adopted by the Region is rational in light of
all the information in the record.” Hecla Mining Co., Grouse Creek Unit, slip op. at 15, If the
EAR determines that the Region gave due consideration to comments received and adopted an
approach in the final permit decision that is rational and supportable, the EAB typically gives
deference to the Region's position. Id.; City of Mascow, slip op. at 11.

As discussed below, Hecla has not carried its burden to demomnstrate that the Region’s
permit decision is based on a clear error of law or fact or raises important policy considerations
mieriting review. Therefore, Hecla’s request for review shouid be dented.

IV. MOTION TO STRIKE EXHIBIT K TO HECLA’S PETITION

As a preliminary matter, the Region moves to strike an exhibit submitted by Hecla in
support of the Petition. Exhibit K to Hecla’s Petition consists of an affidavit signed by Hecla
employee Mike Dexter after issuance of the Permit and submitted to EPA for the first time as
part of the Petition. As such, the Dexter Affidavit is not a part of the admunistrative record of the
regional decision that the EAB is reviewing in this matter. See 40 C.F.R. § 124.18(c) {"The
record shall be complete on the date the final permit is issued™). The information contained in
this affidavit was ascertainable at the time Hecla commented on previous drafis of the Permit;
therefore, to the extent this information was not submitted in Hecla's previous comments, the
information should not be considered as the EAB evaluates the Region's permitting decision,

See 4D C.ER. 124,13 (| Ajll persons, inchuling applicants, who believe any condition of g draft
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permit is inappropriate . . . must raise all reasonably ascertainable issues and subnnt atl
reasonably available arguments supporting their position by the close of the public comment
period™); In ve Hecla Mining Co., Grouse Creek Unit, slip op. at 17 (declining to consider an
affidavit submitted by Hecla in a petition challenging un NFDES permit). The EAB has
consistently stricken arguments and documents submitted to the EAB that were not provided to
the Region during the public commnent perind. See fn re Caribe General Electric Products, Inc.,
8 E.A.D. 696, 698. n.1 (EAB 2000} (striking brief raising new arguments that should have been
raised in the public comment period); /h re Johnson Pacific, Inc., S B.AD. 696, 705 0. 16 (1995)
{striking documents appended to brief that were not part of the administrative record). For all
these reasons, the Region respecifully requests that the EAB strike the Dexter Affidavit

(Exhibit K to the Petition) and not consider it in ruling on Hecla’s petition in this matter,”

Y. ARGUMENT
Hecla's Petition challenges mine aspects of the Permit on a variety of grounds. This
response brief addresses each of Hecla’s nine challenges in tuim.
A. Effluent Lirnitations and Monitoring Requirements for Mercury
The Permit establishes concentration- and mass-based effluent limitations for mercury for
each of the Lucky Friday facility’s three outfalls that vary hased on the upstream flow of the

SFCdA River. See Permit, Ex. 1, at I.A.1, Tables 1-4. The Permit’s mercury limitations were

% The Region has not moved to strike the similaw Trdle AMfdavit that accompanies the Petition s Bxhibit
N hecause this affidavit appears to address only those issnes refated to Heela’s challenge to the methed detection
limir for zime. As described helow iy Part F of (his brief, the Region hus been told that Heela intends to withdraw its
challenge to thiz condition of the Permit, and Bxhibit N is therefore no longer relevant to the BABR' s consideration of
the Petition.
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derived froin 1daho’s water quality criteria for mercury in accordance with a process iatd out in
derail in appendices to the 2001 and 2003 Fact Sheets as well as in an appendix to the response to
comments document accompanying the Permit. 2001 Fact Sheet, Ex. 3, at Appendix B; 2003
Fact Sheet, Ex. 4, at Appendix A; RTC, Ex. 2, at Appendix D. In accordance with Idaho’s Clean
Water Act (“CWA™) Section 401 certification, the Perniit contains a compliance schedule for
these mercury limits which does not require Hecla to meet the limits until September 13, 2008,
Permit, Ex. 1, at L A4, To determine compliance with the Permit’s effluent lirmits for mercury,
the Permit requires Hecla to collect grab samples of ¢ffluent from each discharging outfall twice
per month and to monitor these samples for mercury. See id. The Permit does not specify a
particular sample anaiysis method, but does require that Hecla nse monitoring methods approved
by EPA under 40 C.F.R. Part 136 that can achieve a method detection limit ("MDL”) less than
the corresponding effluent limitation, /4. at LA.6; id. at IILC. As of the date of the Permit was
issued, Method 1631 Rev. B was the only EPA-approved monitering methed for mercury that
had an MDL sufficiently low to detertiine compliance with state water quality standards and

with the Permit’s mercury effluent Hmitations. See RTC, Ex. 2, at pp. 44-45; 64 Fed. Reg.
30,417 (June B, 1999) {spproving Method 1631, Rev. B to “measure[]) mercury at the low levels

associated with ambient water quality criteria™).

1. The Petition's Challenge to the Permit’s Mercury Limits and Mopitoring
Requirements Merely Restates Objections Made During the 2001 and 2003
Cornment Periods and Does Not Demenstrate With Specificity Why the Response

o Those Objections Merits Review

As noted above in Part Tl (Scope and Standard of Review), for an issue to be subject to

EAB review, it maust be move than a mere restatement of an issue raised dwring the comment
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period. Instead the Petitioner must “demenstrate why the Region’s response to those objections
is clearly erroneous or otherwise warrants review.” In re Envotech, LP., 6 EAD. 260, 268
(EAB 1996).

The Petition’s challenge to the Permit’s wercury requirenients essentially restates
comments Hecla submitted in 2001 and 2003 on draft versions of the Permit. See Memorandum
n Support of Hecla Mining Company’s Petition for Review {*Petitioner’s Memorandunt™) at 7-
13. The RTC contains detajled responses to Hecla’s earlier objections to the Permit’s mercury
provisions. RTC, Ex, 2, at pp. 44-45, 102-103. These responses demonstrate that the Region
carefolly considered Hecla's objections to the draft penmits® mercury provisions and even revised
the final Permit in response to these comments to reduce mercury monitoring frequency and
extend the due date for reporting the results in Hecla’s discharpe momitoring reports ("DMRg™).
Id. The responses demonstrate that the Region was well awure of the sampling data indicating
that the concentration of mercury in Hecla's discharge was consistently less than 8.2 pg/L, but
still concluded that this fact was insufficient to conclude that Hecla’s discharge had no
reasonable potential to exceed the applicable state water quality criterion for mercury (0.012
pg/L), which is more than an order of mugnitude below the detection limit Hecla’s monitoring
had employed. Because the Petition does not identify with specificity why the Region’s response
merits review, the EAB should decline to review Hecla's challenge to the Permit’s mercury

provisions.
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2. The Permit’s Efftfuent Limitations for Mercury Are Not Clearly Erroneous

Even if the EAB decides to consider Hecla's challenge to the Permit’s mercury
provisions, it should upheld the Permit’s mercury effluent limitations as being appropriate and in
fact mandated by Section 301(b)(1)C) of the CWA,

Ag described above in Part ILA. (Facility Background) the Lucky Friday facility is subject
to the ELGs found in Subpart J of 40 C.F.R. Part 440, including the prohibition on discharging
mercury at concentrations preater than 2.0 pgf/l.. However, Section 301(b) 1)(C) of the CWA
requires that NPDES permits also include, in addition to these technology-based limits, “any
more stringent limitation, including those necessary to meet water quality standards.” 33 U.S.C.
§ 1311} 13{C). The regulations implementing Section 301(b)} 13C) of the CWA require that
INPDES permits include limits for all pellutants or parameters which “are or may be discharged
at a level which will cause, have the reasonable potential to cause, or contribute to an excursion
above any state water gquality standard. , . . 40 CF.R. § 122.44(d){1)(i) (emphasis added).”

Hecla does not appear to challenge the methodology that the Region employved in
developing the Permit’s effinent bmits for mercury, but instead challenges the Region’s authority
to impose any water gquality-based effluent limits (“WQBELS™) at al} for this pollutant. See
Petitioner’s Memorandum at 9-10. Contrary to Hecla's assertions, the administrative record m
this matter provides ample support for the Region's conclusion that mercury is present in the

Fucky Friday facility’s effluent and that this mercury poses a reasonable potential to exceed the

¥ The U.5. EPA NPDES Permit Writers” Manual states that “if, atter technology-bazed Hanits are applied,
the permit writer projects that a point sovece discharper may exceed an applicabls eriterion, a water quality based
effluent jimit mmst be mposed.” Permit Writer's Manual, Ex. 6, et p. 32, The Manuval goes on to provide that the
petimit writer “also roust considey whether technology-baszed limils are sufficient to mainiain State water gualdity
standards.” 74, at p. 101,
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applicable water guality criteria for mercury. As evidenced by EPA’s 1982 “Development
Document for Effluent Limitation Guidelines and Standards for the Ore Mining and Dressing
Point Source Category” (“Development Document™), mercury is a naturally ocenrring metal
commonly found in the type of ore processed at the Lucky Friday facility. Development
Document, Ex. 7, at p. 1535 (“Toxic metals are naturally associated with metal ores and all of the
13 toxic metals [including mercury] were found in wastewater from this cat&éﬁty’ N id. at 157
{(noting that the “froth flotation” process employed at the Lucky Friday rnine has “the potential to
generate wastewater polluted with many toxics” and that “all of the toxic metals were detected in
raw mill water™.” Given the Development Document’s findings, it should come as no surprise
that the resulting effiuent limitation gunidelines applicable to the Lucky Friday facility contain
BEPT and BAT effluent kmitations for mercury. See 40 C.ER. §§ 440.102, 440,103,
Furtherrnore, Hecla has identified mercury as one of the polhutants present in the Lucky Friday
facility's effluent. See, e.g., Dec. 1976 Permit Application, Ex. 8, at pp, II-5, I1-7 (identifying
mercury as present in the effluent from both Outfall 001 and 002 {(now 003) and assigning 0.001
milligrams/L. {or 1.0 pg/L) as the “Maxinum Value Observed or Expected During Discharge
Activity” and 0.0001 milligrams/L (or (.1 pg/L) as the *Minimum Value Observed or Expected
During Discharge Activity’).

Faced with these facts, the Region imposed final effluent limitations for mercury (ranging
i concentration from 0,014 pg/L to 0.39 pg/L, depending on river flows and outfally that ensure

compliance with [daho’s chronic water quality criterion. Hecla supgests that the Region should

? In fct, the Lucky Friday facility was one of the mines specifically cvaluated in the Development
Docwnent. See RTC, Ex. 2, a1 39 (quoting Hecla™s 2001 conunents: “Hecla, Sunshine, Burker Hill, and ASARCD
facilies were all evaluated as part of the studies supporting the development doemnent.”
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have simply imposed a tinal, technology-based daily maximurn mercury eftluent limit of 2.0
ngfL. or, alternatively, a limit of 0.2 pg/l.. Had it done so, however, the Region ciearly would
have been authorizing Hecla to discharge levels of mercury in excess of the applicable water
quality criteria, and the Permit would not have included “any more stringent limnitation . . .
necessary to meet water quality standards.™ 33 U.S.C. § 1311(b)}{1)(C). Given the information
incticating that mercury is likely to be present in the Lucky Friday facility’s cffluent, the Region’s
decision to determine Hecla's reasonable potential to exceed the mercury criterion with reference
to the ELG’s limits was not clearly erroneous and should be upheld by the EAB.”

3. The Perinit’s Monitoring Requirenents for Mercury Are Not Clearly Erroneouns

If the EAB decides to consider Hecla’s challenge to the Permit’s mercury provisions, it
should aiso uphold the Permit’s mercury monitoring requirements as being appropriate sand
authorized by the CWA's imformation-gathering authorities. Section 308 of the CWA, grants
EFPA broud suthority to require owners and operators of point sources to sample effluent, to
ingtall, maintain, and use monitoring equipment and tethods, and to “provide any such other
information as [EPA| may reasonably require.” 33 U.8.C. § 131B(a){(4)(A); see alse In re Town
of Ashland Wastewater Treatment Facifity, 9 E.A.D. 661, 671-72 (EAB 2001) (hoiding that the
CWA confers broad authority on the Region to impose monitoring requirements in NPDES

permits and that there is nothing in the Act or its implementing regulations that would limit

* Another approach thar the Region ¢onld have taken that would have been consjstent with (he requireinents
of Section 3016} 1 C} would have been to accepe at face value Hecln' s cloims (hat “there is no evidence faat
mercury is being discharged,” Petiioner’s Memorandwm at 10, and prohibit el discharges of mercury from the
Lucky Friday fuciliey, The Petition does not advimee this approach, presuinably becauso of the conseqiences o
Hecla should subsequent monitoring reveal any mercury (even at levels below the water quality criteria) in the Lucky
Friday discharge.
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menHtorng requirements to just those that might be necessary to assess compliance with effluent
limits established by the permit); In re City of Port 5t. Jee, T B.AD. 275, 306 (EAB 1997)
(holding that Section 308(a) confers broad authority on the Region to impose momnitoring
requirements). In addition, Section 402(a)(2} of the CWA authorizes the Administrator to
preseribe permit conditions for data and information collection, reporting, and such other
requirements as he deems appropriate 1o carr_*.rlnut the objectives of the Act. 33 US.C.

§ 1342(a)(2). EPA’s regunlations are likewise very broad in scope, requiring NPDES permits to
inchude “ary requirements . . . necessary to . . . [a]chieve water guality standards.” 40 C.I.R.

§ 122.44(d) (emphasis added).

Hecla can cite to no authority that would prohibit the Region from reguiring Hecla to
monttor its effiuent for mercury using a method that is adequaie to determine whether such
effluent is exceeding state water quality criteria for merciry. To the conirary, given the
indications that mercury is present in the Lucky Friday effluent and the lack of data to support a
conclusion that the mercury is being discharged at concentrations below state water quality
criteria, the Permit’s mercury monitoring provisions would be reasonable, even in the sbsence of
WQBELSs for mercury. See Town of Ashland Water Treatment Facifity, 9 E.AD. at 672, n.14
{(“Since CWA § 308(a} emppowers the Agency to require, outside a permit procgeding, monitoring
that is ndependent of and supplemental to the terins and conditions of the applicable permit,
then, by extension, that same statutory predicate 1s surely broad enough to support the provision

of comparable monitoring requirements in the perrnit itself”).” The EAB should uphold the

¥ The Petition also claime thut mercury is not a waier quality concern worthy of monitoring at low
detection levels becanse previons Superiund stodies in the Coenr d’ Alene basin identified only cadmium, lead, and
gine ag the primary metals of concern.  Petitioner’s Memorandum at 11, The studies conducted by the Superfund
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Permiit’s monitoring requirenients for mercury as a reasonable exercize of the Region’s authority
to impose monitoring requirements hecessary to determine compliance with the Permit’s final
effluent limitations and to ensure that the Lucky Friday discharge is not exceeding applicable
water quality criteria.
B. Seepage Study and Hydrological Analysis

As noted above in Part ILA. {Facility Background), Hecla collects the wastewater
generated at the Lucky Friday facility in three large, unlined tailings ponds immediately adjacent
to the SFCAA River. Tn order “to determine if there are discharges of pollutants from the tailings
ponds inte the SFCDA River,” the 2001 draft permit propesed requiring Hecla to quantify
seepage from the ponds by performing a water balance analysis. 2001 Fact Sheet, Ex. 3, at p. 16.
In response to cotrunents stating that the seepage study alone would not be sufticient to
determine whether the seepage was entering the SFCdA River,”" the Region revised the final
Permit to require Hecla to “conduct a seepage study and hydrelogical analysis to determine if
there are unmonitored discharges of polhutants from the Lucky Friday facility tailings pond no. 1
and tailings pond no. 3 into the SFCAA River.”” Permit, Ex. I, at L.C. The Permit requires
Hecla to report the results of this study to EPA and IDEQ within three vears of the Permit’s

effective date. Jd

program and in suppert of the developroent of & Total Maximom Daily Load {“TMDL"} do not provide jusiification
to rensand the Peremit' s mercury monitoring requirements  These studies were intended to determine a cleanup plan
and to develop a TMDL for cadminm, lead, and zine. The lack of exlenzive studies on other parameters does ot
mean they do not canse water quality problems or that Hecla should not be reguired to determine whether ita
discharges eause or contribute to violations of state water quality standards.

H See RTC, Bx. 2, at p- 32,

12 The Peumit also requires the smdy to analyze seepage from Tedlitigs Pond No. 2 under certain
cicomnstances and provides some speeilicity on how the seepape stody is to be condneted.
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In commenting on the 2001 draft permit’s seepage study requirements, Hecla admitted
that seepage was expected from the tailfags ponds and, in fact, that “the tatings impoundments
are designed to seep.” RTC, Ex. 2, at pp. 59, 60. Hecla nevertheless contested the seepage study
in its 2001 comments and again in comments subrmitted on the revised draft permit in 2003,
claiming that a study of seepage from the ponds was neither techuically nor legally justified. Id.
at pp. 60-61, 110-111. In its response to these comments, the Region described the legal and

technical basis for the seepage and hydrelogic study requirements. f4. at pp, 60, 111.

1. The Petition’s Challenge to the Permit’s Seepage and Hydrological Study
Reguirements Merely Restates Objections Made During the 2001 and 2003
Comment Periods and Droes Not Demonstrate With Specificity Why the Response

ta Those Objections Ments Review

The Petition reiterates the comments that Hecla previously submiitted to the Region on the
Permit's seepage study reguirements and paraphrases portions of the Region's response to these
comtnents, but makes little effort to demonstrate why this response was inadequate or merits
revisw, The Petition’s ¢laim that the Region has provided “no response™ to Hecla’s concern that
the study “would not in any way quantily” the discharges via seepage to the SFCdA River, see
Petitioner’s Memorandum at 15, is patently untrue, The final permit requives Hecla to conduct a
hydrological analysis in conjunction with the seepage study designed specifically “to determine if
seepage from the ponds enters the SFCAA River and 1o estimate the amount of seepage.” Permit,
Ex. 1, at 1L.C.2. To provide Hecla “with the flexibitity to conduct the analysis using the most
cost-effective methods applicable to the site,” the Permit does not specify precisely how this
analysis should be performed, but rather leaves that to Hecla’s discretion. See RTC, Ex. 2, at p.

58. In its response to Hecla’s written comments, the Region acknowledged that determining the
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quantity of seepage and the percent of seepage that entered surfuce waters would be difficult, but
stated that these quantities can and should be at least estimated to determine the impact on the
SFCdA River. [d. at 61. Because the Petition merely restates objections previously made by

Hecla and considered by the Region, the EAB should deny review of this permit condition.

2. The Region Has a Sound Legal Basis for Imposing the Perinit’s Seepage and
Hydrological Study Requirernents and Its Decision to Do So 1s Not Clearly

Erroneous
EPA has repeatedly stated that it interprets the CWA to apply to discharges of pollutants
from a point source via groundwater that hias a “direct hydrologic connection”™ to smface waters,
The majerity of courts that have considered this issne have similarly concluded that CWA

jurisdiction extends to surface waters discharges that occur via hydrologic connection.™ The

2 See, .., 56 Fed, Reg 2960, 301518 (Jan. 12, 2001} (“restating,” in the context of proposing revisions
to NPDES regulations governing concenteated animal feeding opearations (“CAFC:™), “that the Agency interprets the
Clean Water Act to apply to discharges of pollutants from a point sobees via groundwater that has a direer hydeologzc
conneclion W surface water” and providing o fengthy legal analyzis), 62 Fed. Rep. 20,177, 20,178 (April 12, 1997)
fresponding to comments on proposed NFPDES CAFD general permit for Idaho' “The only <imation in which
groundwater is affected by the NFDES program iz when a dizscharge of pollutants to surface waters can be proven to
be via gronndwater™); 60 Fed. Reg. 44 48%, 44,493 (Ang. 28, 1993) (jasning proposed drall CAFQ permit), 56 Fed.
Reg. 64,876, 64 892 (Dec. 12, 1991) (promutgating regulations axthorizing development of water quality standaeds
by Indian Tribes); 55 Fed Reg. 47 900, 47,997 {Nov. 16, 1990 (preamble to final NPDES permit application
regulations for stonn water discharges).

Y See e.p., Quivira Mining Co. v. United States £PA, 765 F.2d 126, 129-130 (10th Cir. 1985} (affirning
EPA's decision that an NPDES permit was required for discharges of pollatanss into surface arroyos which, during
storms, chameled rainwater both directly to navigable-in-fact streams and into underground aquifers that connected
with such streams), cert, denied, 474 U8, 1055 (1986); (7.5, Steel Corp. v. Train, 556 F22 882, 8352 (7" Cir. 1977y
Idaho Rural Council v. Bosma, 143 F. Supp. 2d 1169, 1180 {I2 1d. 2001) (holding that “‘the CWA extends faderal
Jurizdiction over groundwater that is hydrologically connected o sueface waters thal are (hemselves waters of the
Unitesl States™), Williams Pipeline Co. v, Bayer Corp., 964 F, Supp. 1300, 1318-20 (5 D Iowa 1997} (“Because the
CWA's goal is bo protect the quality of surface waters, the NPTES permit eystem regulates any pollutants that entes
such waters either directly or through groundwater.™y; Washingfon Wilderness Coalition v. Hecla Mining Co., 370F.
Supp. 983, 98-80 (B.ID. Wash. 1994}, dismissed on other grounds per unpublished decision (B.D. Wazsh. May 7,
L997); Friends of the Coast Farkv. County of Lawe, Oregon, Civ. No, 25-6105-TC (D Or Januvary 31, 1997}
{holding shat hydrologically-connected groundwaters are covered by the CWAY, MeClellan Ecelogical Secpage
Sifuation v. Weinberger, 763 F. Supp. 431, 433 (ED. Cal. 1539 (allowing plaintilf 1 attemipt to prove at irial that
pollntanis discharged to groundwater are subsequenty discharged o surface water), vacated on other grounds, 47
F.3d 325 (9h Cir. 1995, cert. denied, 116 3.Ct. 51 (1995), Friends of Sanre Fe Co. v. LAC Minerals, ue., 392 F,
Supp. 1333, 1357-38 (DD.N.M. 1923} (holding that CWA regulates discharges to hydrologically connected
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court’s decision in Washingron Wilderness Coalition v. Hecla Mining Co. is particularly relevant
to Hecla’s ¢laims in the Petition in this matter. The plaintiffs in that case alleged that three
taihings ponds associated with 2 Hecla mine in Republic, Washington seeped and leached
contaminated wastewater into nearby surface waters. Washington Wilderness Codlition, 870 F.
Supp. at 985. Hecla moved to dismiss plamtiffs’ CWA claims, arguing that (1) the tailings ponds
were not “point sources” snhject to CWA jurisdiction, and (2) that the seepage through
groundwater to surface waters did not constitute a discharge to “navigable waters.” 4. at 988-89.
The court rejected both arguments, holding first that “[d]ischarges from a pond or refuse pile can
easily be traced to their source. Thus, even though runoff may be caused by rainfall or snow melt
percolating through a pond or refuse pile, the discharge is from a point source because the pond
or pile acts to collect or channel contuminated water.” Id. at 988. With respect to Hecla’s
contention that there was no CWA jurisdiction over discharges via seepage, the court held that,
although the CWA does not regulate discharges to isolated groundwater, “any pollutant which
enters {surface} waters, either directly or through groundwater, is subject to regulation by NPDES
permit.” i at 990. There can be little doubt that any seepage from the Lucky Friday facility’s
tailings ponds that reached the SFCAA River would be subject to NPDES regulation.

As noted above, Sections 308 and 402(a)(2) of the CWA conter broad authority on EPA
to prescribe pernit conditions for data and information collection and to require owners and
operators of point sources to “provide any such other information as [EPA] may reasonably

require.” 33 U.S.C. §4 1313(a)(4)(A), 1342{a)(2). Hecla’s Petition offers no authority or

groundwater); Sierra Club v. Oplorado Refining Co., 838 F. Supp. 1428, 1434 (D. Colo, 1893) (holding that
allegarions that pollutants infiltrated creek via groundwater and seeps in creek hank stated o CWA cause of action).
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argument to support a conclusion that the Region has been umreasonable in requiring Hecla to
conduct a seepage and hydrologic study to determine whether seepage from its tailings ponds is
resulting in an NPDES-regulated discharge. The single case cited by Hecla {(American Iron &
Steel Institute v. EPA, 115 F.3d 979 (D.C. Cir. 1997)) has no applicability to the facts of this
matter since the Region has made no attemnpt to assert jurisdiction over or impose limitations on
“internal waste streams” at the Locky Friday facility, Rather, the Region has required merely that
Hecla analyze the uncontrolled seepage from Hecla's tailings ponds. Any of this scepage that
flows into the SFCdA River would constitute a point source discharge of pollutants to navigable
waters, and requiring Hecla to verify the existence and estimate the impacts of such a discharge

is plainly within EPA’s broad CW A information-pathering authorities.

3. The Region Has a Sound Technical Basis for Imposing the Permit’s Seepage and
Hydrological Study Reguirements and Its Decision to Do So 1s Not Clearly

Erroneous

As noted above, Hecla admits that its uniined tailings ponds, which are immediately
adjacent to the SFCdA River, are designed to seep contaminated wastewater. RTC, Ex. 2, at p.
60; see also 2001 Fact Sheet, Bx. 3, at Appendix A (map); Letter from Booth to Smith (August 2,
1999), Ex. 9, at Attachment 4 {rnaps of tailings ponds with arrows to SFCAA River). The Region
has committed no clear error by requiring Hecla to quantify this seepage through a water balance
analysis and then determine whether and how much of this seepage discharges to the SFCJAA
River through a hydrological study. As acknowledged by Hecla in its comments on the 2001
draft permit, similar studies have been performed on tailings ponds at othier mine sites in the
Coeur d’ Alene basin, see RTC, Ex. 2, at p. 60, and neither the Petition nor Hecla’s comiments

offer any technical basis for concluding that such an analysis is impractical, impossible, or
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unnecessary at the Lucky Friday facility. Forthermore, by requiring only that the ammount of
seepage to the SFCAA River be “estimated” and by allowing Hecla to design the hydrologic
study using the most cost-effective methods applicable to this site, see id. at p. 58, the Permit is
narrowly tailored to ensure that relevant information 15 obtained without undue expense to Hecla,

The Region comnmitted no clear error in imposing seepage and hydrological study
requiremments through the Permit, and the EAB should deny review of Part B of the Petition.
C. Vartance Request

On February 21, 20{1, Hecla submitted a request to EPA for a variance from the Jead snd
zinc water quality standards that were used to establish effluent limits in the 2001 draft permit.
See Letter from Beaton to Findley and Allred (Feb. 21, 2001), Ex. 10. However, Hecla had
indicated that the variance was only needed until IDEQ adopted site-specific criteria for
cadmiurm, lead, and zinc in the SFCdA River. See RTC, Ex. 2, at pp. 15-16. In February 20073,
EPA approved the 3SC, but then received a letter from Hecla in Aprit 2003 indicating that,
despite approval of the SSC, it intended to keep its February 2001 variance request “actjive.” See
Letter from Dexter to Office of Water Director {April 11, 2003} Ex. 11, atpp. 5-6. On Fune 9,
2003, EPA responded to Hecla, stating that if Hecla still sought a variance, it should renew its
request because the previous request for a variance was based on lead and zine water quality
criteria that were no longer in effect. See Letter from Srnith to Dexter (June 9, 2003), Ex. 12, at
p. 1. InaJuly 11, 2003, letter, just one month prior to permit issuance on August 12, 2003,
Hecla formally provided additional information in response to EPA’s June 9, 2003, letter. See

Letter from Dexter to Smith (July 11, 2003}, Ex. 13. In response to public commments on the draft
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permits, the Region noted that it was reviewing the variance request and that it EPA approved the
variance, then the permit will be modified to incorporate the variance. See RTC, Ex. 2, ar 18.
The Petition makes four argnents related to its variance request: (1) EPA should have
acted on the variance request before issning the permit; (2) EPA should not have issued the
Permit before acting on the variance; (3) the limits for cadmivim, lead, zine, and mereury in the
Permit impose unreasonable financial burdens on the company; and (4) EPA failed to adequately
respond to public comments related to the variance reguest.
The EAB should reject all these arguments. As an initial matter, the EAB should find
that Hecla's claims related to the variance request are not properly before the Board, because they
are not related to “any condijtion of the pertnit decision™ as required by 40 CER. § 124.19.
Alternatively, even if the issue related to the varfance request were properly before the Board, the
EAB should find that the Region properly issued the Permit with effluent limits for cadimiurm,
iead, zine, and mercury and that the Region was not required to act on the variance request prior
to permit issusnce. Finally, the EAB should conclude that the Region adequately responded to
public comments related to the variance request.

1. The Region's Decision Not to Act on HECLA's Variance Request Prior to Permit
Issuance is Not Properly Before the EAB

The EAB should reject Hecla’s arguments related to the variance request because the
Board’s jurisdiction only extends to “contested permit conditions.” See 40 C.FR. § 124.19(za).
Rather than challenge any specific permit condition, Hecla mstead challenges the agency’s
failure to act on the variance request prior to issuing the NPDES pertnit. Such a challenge is

mappropriate m this forum.

115, ENVIRONMENTAL PROTECTION AGERCY

. 1200 Rixth Aveone
EESPONSE TO PETITION FORE REVIEW - 22 Senttle, Wachington 03101

Appeal Mo, NPDES 03-10 (206) 553.1037




In City of Moscow, the EAB rejected the petitioner’s challenge to perroit conditions that
were derived from an EPA-zpproved Total Maximom Daily Load (“TMIDL"), noting that
petitioner was essentially attempting to challenge EPA’s approval of the TMDL. in the context of
an individual NPDES permit appeal. See In re City of Moscow, Idaho, NPDES Appeal No. 00~
10, slip op. at 35 (EAB, July 27, 2001). The EAR noted that,

the rules governing permit appeals before the Board do not in the ordinary course

contemplate review of Agency decisions of this kind. Section 124.19 of

40 C.F.R., which addresses Board review of permit decistons, authorizes the

Board to review “contested permit conditions.” 40 C.ER. § 124.19(a). As we

have held in a number of different contexts, this doss not ordinaridy extend to

considerations of the validity of priar, predicate regulatory decisions that are

reviewable in other fora.

Id at 37; see also In re City of Irving, Tex. Mun. Separate Storm Sewer Sys., NPDES Appeal No.
00-18, slip op. at 19-20 (EARB, July 16, 2001} (noting “we have repeatedly recognized that the
regulations authorizing appeals to the EAB contemplate review of conditions of permits, not
review of the statutes and regulations which are predicates for such conditions™) {emphasis in
originaly; In re City of Holbywood, Fla., 5 EAD. 157, 175-76 (EAB 1994) (noting the EAB does
not have jurisdiction to consider a challenge to EPA’s approval of state’s water quality standards
in context of NPDES permit appeal). The EADB noted that the petitioner”s challenge should have
been brought as a challenge to EPA’s approval of the TWIDL under the Administrative Procedure
Act (“APA™), 5U.5.C. § 701 er seq. See In re City of Moscow, slip op. at 35.

In this case, Hecla’s challenge is even more far removed from a “contested perrnit
condition” than was the case in Civy of Moscow. In City af Moscow, petitioner directly
challenged a final agency decision (7.¢., the approval of the TMDL}, and a specific permit
condition (i e., ipitia] algal growing period mcorporated from the TMIDML into the periit). See id
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In this case, however, there is not even a final agency decision to review because EPA has not vet
acted on the variance request. In addition, in the section in Hecla’s memorandum related to the
variance request, Hecla does not mention any specific permit conditions related to cadnum,
lead, zinc, or mercury which it is challenging. Rather, Hecla argues that EPA should be required
to act on the Varianr;e request before issuing the permit, See Petitioner’s Memorandum at 16-20.

Hecla should pursue its arguiment that the agency failed to act on the variance request as
required by law under the APA in federal district court.”® The APA provides the opportunity for
an aggrieved party to have a federal court “compel agency action unlawfully withheld or
vnreasonably delayed” and to set aside “agency actiens, findings, and conclusions tound to bé—
{A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.” 5
U.S.C. §§ 706(1); 706(2)(A). Not only is Hecla aware of the opportunity to pursue such a clam
under the APA, it has in fact done so.

On November 27, 2002, Hecls filed 3 cross complaint in federal district court for the
Western District of Washington claiming, infer alia, that EPA has uwnreasonably delayed and
failed to act in issuing a final decision on Hecla’s request for a variance filed on Febmary 21,
2001, in viclation of the APA. See Proposed Answer and Cross-Claun of Intervenor Cross-
Claimant Hecla Mining Company, Ex. 14, at p. 11, As of the filing of this response brief, this

action is pending. In light of the fact that Hecla's challenge to the variance request is not a

** This memoranduim does not address the mezits of such a claim vnder the APA, The purpase of this
memorandum is only lo oxplain why the proper forum (or such a claim iz in federal district conrt, and not before he
EAB.
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chalienge to any specific permit condition, and has been brought under the APA in federal court,

the EAB should deny review of Hecla’s challenge to the variance request in this forum.'®

2. EPA Did Not Act Contrary to Law in Issuing HECLA's NPDES Permit Prior to
Acting on HECLA’s Variance Request

Hecla’s second argument is that EPA acted in violation of law by issuing the Permit prior
to acting on the variance request. See Petitioner’s Memorandum at 18. However, Hecla does not
cite. to any legal authority demonstrating that EPA is requured to delay issuance of an NPDES
permit until a variance request 13 acted upon.

On April 28, 1997, BPA proposed water guality standurds that would be applicable to the
waters of the United States in the State of Idaho. 62 Fed. Reg. 23,004 (April 28, 1997). EPA
proposed to authorize the Region X Regional Administrator to grant water quality stundard
variances where a permittee submits data indicating that an EPA-designated use is not attainable
for the reasons specified in 40 C.ER. § 131.10(g). See id. at 23,015. The proposed rule was
fnalized three months later. 62 Fed. Reg. 41,162 (July 31, 1997). The rule contains mininial
procedural requirements related to processing variance requests. See 40 CF.R. § 131.33(d)(4).

It is under this rule, specific to variances from the Idahe water quality standards, under
which Hecla applied for & variance. See Letter from Beaton to Findley and Allred (Feb. 21,
20013, Ex. 10 However, the primary authority to which Hecla refers in making its arguments

relating to the processing of variance request is 40 C.F.R. § 124.63(a). See Petitioner’s

16 1 addition, it should be noted that if EPA were lo grant Hecla's variance request, but for 2ome reason
magde the decision 1ot to modify Hecla™s NPDES peninit, Hecla womld be in & position to appeal the denial of a
perrmt modification request under 40 C.F.R. § 124,19 to (he EAB. Furthermore, if Heela sought review of the
EAR’s final decizion on the permit madification denial, Hecla could appeal that decizion 6o the Ninth Circuit Conrt
of Appeals wnder seation JO2(EL) of the CWA, 33 TLS.C. § 50%(b) 1}
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Memorandum at 18. Hecla argues that, pursuant to 40 CER. §124.63(a), if EPA is unable to act
on a variance request because it is still reviewing information, it must delay issuance of the final
permit. See id. But, the variance provisions in Part 124 are not applicable in this case. The
procedures in 40 C.ER. § 124.63(a)(1) relate to variances requested based on the presence of
fundamentaily different factors or on Section 301(g) of the CWA. The procedures in 40 C.FR, §
124.63(a}2} relate to variances requested under Section 301(c) or 302(b)}2) of the CWA. The
variance request in this case, which Hecla correctly identified in its original February 21, 2001
request as being authorized under 40 C.E.R. 131.33(d), sece Petitioner’s Ex. B at 1, falls under
neither of those provisions.

Furthermore, to the extent the EAB may choose to draw analogies from the varjance
procedures m 40 C.ER. § 124.63(a) and apply them to those procedores in 40 C.FR.
§ 131.33(d)(4), the langunage in § 124.63(a) supports EPA’s position, not Hecla’s. 40 C.ER.
§ 124.63(a) states that if acting on a variance request “wouid significantly delay the processing of
the permit . . . the processing of the variance request may be separated from the permit . . . and

the processing of the permit shall proceed without delay.” 40 C.ER. § 124.63(a)(1)(1).1” Thus,

Y The idea that the public should not bear the burden of additional pollation while sn ageney constders a
pentding variance request has been dirccily addressed by the federal distroet covet for the Northerm District of Winais.
It 2 cage involying enforcement of NFDES permit conditions which were in eftect while the permittes had a pending
varjance request before the state agency suthorized to hplement the NFDES program, the eout aoted:

Under the Clean Water Act, the pendency of a variance petition does not suspend the limitationg of
the permit. See NEDLC. v. Quiboard Marine Corp., 692 F. Supp. 801, 811 (N.D. Til. 1988). The
Supreine Court has stated thiz principle in a related context:

[A) pelluter is subject to oxisting requirements until such a Ume as he ohiains a
variance, and variances are not available under the [Clean Air Act] mitil they have
heen approved by buth the State and the | United States Envirormental Protection]
Ageney. . . . [The polluter’s atteinpt to obtain a variance] iz catried ot on the
polluter”s time, not the pablic’s, for during [variance proceedings] the original
regulations remain in effect, and the pelluter’s failure to comply may snbject him to
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even i the EAB were to look to the varisnce procedures in 40 C.FR. § 124.63(a) as guidance
with respect to how to interpret 40 C.F.R. § 133.31{d)(4), there iz nothing in these procedures
which suggest EPA must withhold issuance of an NPDES permit umtil it has acted upon a
variance request, and in fact, the regulation states just the opposite.

In this case, waiting to process the variance request prior to perimit issnance would have
meant further delay in issuing a permit, already long overdue for reissuance. The NPDES permit
under which Heela was discharging pollutants to waters of the United States was issued in 1977
and expired in 1980. Hecla’s 2001 variance request was based on standards which were no
ionger in existence. Furthermore, BPA did not have all the information required to make a
deternmpation on the variance, See Letter from Smith to Dexter (June 9, 2003), Ex. 12; Letter
from Dexter to Swmith (July 11, 2003), Ex. 13. Hecla continued to provide new snd essential
information with respect to its updated variance request long after the draft NPDES permit had
been put out for public comment. See, e.g., id.; Petitioner’s Ex. M.'"* Therefore, it was
reasonable to proceed with issning the final permit while continning to process the variance
request. The EAB should find that EPA did not act contrary to law in issuing the NPDES perrnit

prior to acting on the variance request.

a variely of enforcement procedures.

United Stares v, Citizens Usilities Company, 1993 U8, Dist, LEXIS 10340 (N.D. TIL July 27, 1993) (citing Train w
NED.C 421 1.5 60, 92 (1975),

1% Note that Exhibit M, which was prepaved alter issuance of the final Permit, is not part of the
admdnistralive record for the Permit.
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3 The Permit's Effluent Lipmtations for Cadmium, Lead, Zinc, and Mercury are
Reasonable and Not Clearly Erroneous

In the variance section of its Memorandum, Petitioner fails to exprlain how failure to act
on Hecla’s variance request prior to issuance of the Permait has resuited in improper effluent
limitations for cadmium, lead, zine, or mercury. Instead, Hecla argues that meeting such limits
will be prohibitively expensive for the company. See Petitioner’s Memorandum at 16. Hecla
¢laimns that it faces costs of up to $7 nuilion at the end of the permit’s compliance scheduie. See
id. However, Hecla fails to point out that it is not required to design, build, and implement &
water treatrnent system to comply with, inter afia, limits for cadmium, lead, zine, and mercury
until September 13, 2008, five years hence. See Permit, Ex. 1, at LA.4.d. Though not part of the
administrative record in this case, Heela's own projected compliance costs show that it will not
be required to make capital expenditures of $3.5 million {towards the $7 million water treatment
systemm) until 2007, See Petitioner's Bx. K (“Additional Compliance Costs™ shown in chat
attached to exhibit).’® Thus, Hecla faces far fewer expenses in the short term than imphied in its
Petition.

Furthermore, EPA has indicated in writing that, upon receipt of the additional information
related to its variance request, EPA should be able to act on the variance request “within a few
months.” See Petitioner’s Ex. M at 2. As part of its apalysis, EPA is considering the significant
and widespread economic and social impacts of imposing pollution controis necessary to meet
the cadmium, lead, zinc, and mercury standards in the permit. See Letter from Stnith to Dexter

{June 9, 2003), Ex. 12, at 2. Thus, Hecla should know the resnlts of EPA’s determination with

¥ The Region has moved w strike thiz Bxhibit, which was prepared after issvance of the final Permit and iz
not part of the administrative record for te Pernat. See Part IV of this response brief, supra.
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respect to the variance long before it is actually required to make any substantial capitat
expenditures towards a water eatment system. See Petitioner’s Ex. K (“Additional Compliance
Costs” shown in chart attached to exhibit). In its response to public comnments, EPA has
indicated that, should EPA grant the variance request, it will modify the permit to reflect the final
determination related to the request. See RTC, Ex. 2. at p. 18. Therefore, in the meantimne, the
EAB should find that EPA is properly scting within the regulatory context on Hecla’s variance

request and that the current limits for cadmium, lead, zhic, and mercury in the permit are

appropriate.

4. The Region's Response to Public Comments Related to the Varisnes Reguest was

Sufficient and Does Not Warrant Remand of the Perinit

Hecla argues that BPA’s response to comments related to Hecla’s variance request were
msufficient. See Petitioner's Memorandum at 20. Under the permitting regulations, permit
issuers are obligated to “[blrietly describe and respond to all significant comments on the draft
perimit . . . raised during the public comument period, or during any bearing.” 40 C.F.R.
$ 124.17(a)(2). As the EAB bas stated, “[t]his regulation does not require a [permnit issuer| to
respond to each comiment i ao individualized manner,” nor does it require the permit issuer’s
response “to be of the same length or level of detail as the comment.” In re NE Hub Parners,
LP. 7TEAD. 561, 583 (BAB 1998) rev. denied sub nom. Penn Fuel Gas, Inc. v. U.S. EPA, 185
F.3d 862 (3d Cir. 1999). Instead, *Tt]he response to comments document mnst demonstraie that
all significant comments were considered, even if the fpermit issuer] ultimately disagrees with

the substance of the comiment.”™ Jd
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In its comments on the draft NPDES permit, Hecla indicated its mtent to keep its
February 2001 variance request “active,” and expressed some concerns about the way in which
EPA was considering its request. See Letter from Dexter to Office of Water Director (April 11,
2003), Ex. 11, at pp. 3-6. Hecla characterizes EPA’s response to its comments as “insufficient”
and as simply stating that EPA was in the process of reviewing the variance request. See
Petitioner’s Memorandurm at 20.

In the RTC, the Region thoroughly responded to all comuments related to the variance
request and explained the reasons why the Region was proceeding with permit issuance prior to
acting on the request. Contrary to Hecla's assertion, the Region went far beyond simply
indicating it was in the process of reviewing the request. In particular, the Region explained the
background associated with Hecla's original variance request in February 2001, which only
related to lead and zine. See RTC, Ex. 2, at pp. 15-16. The Repion explained that, despite the
fact that Hecla had previously indicated to EPA that a variance was only needed untit the S5C
were approved, Hecla modified its variance request in July 2003 to include a variance from the
water quality standards that are the basis for the cadminm, lead, zinc, and mercury limits in the
permit. See id. The Region also indicated that it it approved the variance request, then the
permit would be modified to incorporate any changes to the limits. See id. As the record shows,
the Region responded in detail to public commments related to its variance request, and the EAB
should find that the Region’s response to comments regarding the variance request was
sufficient.

In sum, EPA requests that the BEAB find that Hecla's claims retated to the variance

request are not properly before the Board, because they are not related to any permit condition
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and should be rejected cutright. However, even if the EAB determines that Hecla's claims
retated to the variance request are properly before the Board, the Region requests that the Board
conchide that the Region properly issued the Permit with effluent limitations for cadmivm, lead,
zing, and mercury. The EAB should also find that it is proper for the Repion to act on the
variance request in a timely maner after receiving all information necessary to make such a
determination. Finally, the Region requests that the EAD find that the Region adequately
responded to public comments related to the variance request.
D. Total Recoverable Effluent Limitations for Metals

The Pertnit’s effluent limitations impose concentration- and rass-based restrictions on
the amounts of “total recoverable” cadmium, lead, zine, copper, und silver. See Permiit, Ex. 1, at
LA.1, Tables 1-4. As the Region described in the fact sheets accompanying the 2001 and 2003
draft permits, these effluent limitations are expressed in this fashion to reflect the requirement in
40 C.E.R. § 122 45(c) that “[a]ll permmt effluent limitations, standards, or proldibitions for a metal

m

shall be expressed in terms of “total recoverable metal™ unless one of three exceptions
enumerated in the regulation applies. See 2001 Fact Sheet, Bx. 3, at p. B-16, 2003 Fact Sheet,
Ex. 4, at p. A-9. Hecla objected to the Region’s proposal of total recoverable metals limitations
in comments mirrored in part by Section D of the Petition. See RTC, Ex. 2, at pp. 29-30,

In its Petition, Hecla contends that the Permit’s limitations for metals should be expressed
o terms of “dissolved’” metals becanse the Idaho water quality criteria upon which the metals
limitations are based are expressed in terms of “dissolved” metals. Petitioner’s Memorandum at

21. Hecls contends that these water quality criteria constitute “apphcable effhrent standard|s] or

limitation(s] . . . promulgated under the CWA,” thus qualifying for the exception to the “total
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recoverable” metals rule that is found in 40 C.ER. § 122.45(c)(1). Id. at 22. The EAB should
decline to review this aspect of Hecla's Petition becanse the water quality criteria wpon which the
metals limitation are based are not “effluent standards or limitations™ and because the Region
adequately responded to Hecla's objections on this point.
1. The Permit’s Use of “Total Recoverable”™ Effluent Lirnitations for Metals is Not
Clearly Erroneous Because the Region Correctly Concluded that the Applicable

ldaho Water Quality Criteria Are Not “Effluent Standard|si or Limitation]s)”
Promulgated Under the CWA

While Hecla is correct that the Idaho water quality criteria governing the Perinit’s metals
linmtations are expressed in terms of “dissolved” metals, it is incorrect in asserting that these
criteria constitute *'efftuent standard[g] or limitation[s].” The CWA defines “effivent standard or
Hnitation under this chapter” (for the purposes of the Act’s citizen suit provisions) to mean:

{1} . .. an unlawful act under subsection (1) of section 301 of this Act; (2) an

effluent limitation or other limitation under section 301 or 302 of this Act; (3)

standard of performance under section 306 of this Act; {4) prohibition, ettluent

standard or pretreatment stunkdards under section 307 of this Act; (5) certification

under section 401 of this Act; (6) a permit or condition theraof issued under

section 402 of this Act, which is in effect under this Act (ncluding a requirement

applicable by reason of section 313 of this Act); or (7) a regulation under section

405(d) of this Act.

33 U.5.C. § 1305(P. State water quality standards, which are promulgated by states and
approved by EPA pursuant to Section 303 of the CWA, do not appear on this list. Courts
considering this definition have consistently held that a state water guality standard doss not
constitute an “effluent standard or lirpitation” under this definition. See Cregon Natural
Resources Council v. U.S. Forest Service, 834 F.2d 842, 850 (9® Cir. 1987) (holding that the

phrase “effluent standard or limitation” does not include state water quality standards: “effluent

timitations may be derived from state water quality standards and may be enforced when
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included in a dischargei’s permit. We agree with defendants that it is not the water quality
standards themselves that are entorceable. . . ") Sparacine v. Anadromous, Inc., 1990 U.S, Dist.
LEXIS 20893, *3 (I). Or., November 8, 1990) ("It is important to distinguish between an
*effluent standard or linpitation” which is the subject of a citizen’s suit and a ‘water quality
standard.” A water quality standard is used to measure the level of pollution in a body of water,
1e. the eftect of pellution. An ‘effluent standard or limitation” evaluates the level of pollutants in
g discharge prior to its introduetion into a body of water™ (omitting citations)).

EPA’s permitting gnidance provides further support for the Region’s conelusion that 40
C.E.R. § 122.45(¢c) requires permit effluent lirmitations for metals to be expressed as “total
recoverable,” even where the underlying water quality criterion is expressed in “dissolved”
terms. In a 1996 docament entitled, “The Metals Translator: Guidance for Caleulating éLTntal
Recoverable Permit Limit Froim a Dissolved Criterion” (“Translator Guidance™), EPA's Office of
Water set forth detailed technical guidance to assist permit writers in translating “dissolved”

' maLais criteria into “total recoverable™ permit limits. Translator Guidance, Ex. 15. The
Translator Guidance reiterates EPA’s recommmendation that water quality standardy be
established with reference to dissolved metals “because dissoived metal more closely
approximates the bioavailable fraction of metal in the water column than does total recoverable
metal” Id. at 1 {quoting a 1993 mernorandurm entitled “Office of Water Policy and Technical
(Guidance on Interpretation and Implementation of Aquatic Life Metals Criteria™). The guidance

confirms, however, that in most instances permit lmits based on such dissolved metal criteria
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“rrust be expressed as total recoverable metal.” id. {citing 40 C.F.R. § 122.45(c)).? In fact the
sole reason that the Trapslator Guidunce is even necessary is because 40 CER. § 122.45(c),
properly mterpreted, makes no exception for permit lirmts based on water gquality standards
expressed in “dissolved” form

Because the state water yuality standards from which the Permit’s effiuent limitations are
derived do not constitute “applicable effluent standard|s] or limitationfs] . . . promulgated under
the CWA,” the Perrmit’s metals lunitations are properly expressed in terms of “total recoverable”
metals, and the EAB should therefor: uphold these limits,

2. The Region’s Responge 1o Public Comments Related to the Imposition of “Total

Recoverable” Metals Limits was Sufficient and Does Not Warrant Remand of the
Permit

Petitioner’s Memormndum contends that the Region’s response to Hecla’s objections to
the “total recoverable” metals limits was inadequate and warrants a remand. Petitioner’s
Memorandum at 21. Hecla’s basis for this claim is the Region’s statement, in response io
Hecla's 2001 ohjections to the Permit’s “total recoverable” metals limits, that 1daho water quality
criteria are *not an ‘effluent standard or limitation’ developed under 301(b)(10B}.” See id
Although this statement is unguestionably true, Hecla appears to contend that the response is
nevertheless inadequate because the Region neglected to mention that a water quality criterion
also is not an “effluent standard or limitation” under 301¢a), 302, 307, a 41 certification, a 402

permit condition, a 405(d) regulation, or any of the other provisions referenced in the definition

* The Translator Guidanes provides a ratvnale for imposing permit limits that are expressed differently
than the underlyimg ztandard by deseribing o hypothetical electroplating facility “When the efflvent from the
clarifiers, wsurlly with a high pH level, mixes with receiving water with a significanty lower pH level, these solids
[not removed by the clarifier] instandy dizsolve. Measuring dissolved metals in the effluent, in this case, wounld
underestimate the impact on the receiving water.” & at 1, n.5.

ULE, GNVIRONMENTAI PROTECTION AGENTY
RESPDNSE TD PETIT}DN F‘D‘R REVIEW - 34 1200 Sixth Avanue

Seattle, Washingtou 98103
Appeal Mo, NFDES 03-10 (2060 5531037



of that phrase m Section 565 of the CWA. The Region’s failure to list in the RTC every type of
“effluent standard or limitation” which is nef an Idaho water quality criterion does not render the
response unclear or suggest that the Permit should be remanded.

As noted previously, the NPDES permitting regulations require only that the permitting
authority “Tb]rietly describe and respond to all significant comments on the draft permmt . . .
raised during the public comment period, or during any hearing.” 4 C.ER. § 124.17(a)(2). The
Region’'s response to Hecla's request for “dissolved” metals limits, though perhaps not as
expansive as Hecla would have wished, clearly identifies the regulatory provision that requires
the imposition of “total recoverable” limits and briefly describes why the exception to this rule
relied upon by Flecla does not apply. This is all that is required in an RTC, and the EAB should

not rentand the Permit for further elaboration.

E. Lack of Compliance Schedules for Various Monitoring Requiroments

The Permit requires Heclu to conduct flow-proportioned 24-hour composite sampling to
monitor for a number of the Permit’s autherized parameters, to continuously monitor cutfall
tlow, and to daily monitor the flow of the SFCAA River directly upstream of each outfall,
Permit, Ex. 1, at LA.1, Tables 1-4; id. at LD.1; see adso id at VI.20 (defining “24-hour
composite”™). These monitoring requirements are necessary to determine compliance with a
number of the Permii’s effluent limitations, including: (1) the flow-tiered WQBELS for copper,

mereury, and silver*; (2) all of the Permit’s mass-based effluent limitations (including mterim

! See Permit. Ex 1, at LA 1, Tables 1-4.
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limits)™; snd (3) the interim maxinmm deily limitation for mercury {which only applies during
specified SFCAA River “flow tiers”).? The data generated by these monitoring requirerments will
also assist the Region in conducting future reasonable potential evaluations and establishing
effluent limitations. See 2001 Fact Sheet, Bx. 3, at p. 13.

The Petition chalienges the lack of a compliance schedule for these monitoring
requirerments, contending that the requirements are “unreasonable’ and “physically impossible®
for Hecla to meet prior to the Permit’s September 14, 2003 effective date. Petitioner’s
Maﬁmramlum at 23. The only support that the Petition offers for its claims of unreasonableness
and impossibility comes from a single paragraph in the Dexter Affidavit attached to the Petition
as Exhibit K, and Petitioner’s Merorandum includes no indication of the schedule under which
Hecla believes it could meet the monitoring requirenents.

As described above in response to other aspects of Hecla's petition, EPA’s information-
gathering authorities under the CWA are broad and constrained only by a requirement that the
request for information be reasonable. See 33 U.S.C. §8 1318(ad2)A), 1342(a}2).
Furthermore, EPA’s permitting regulations require that NPDES permit include monitoring
conditions sufficient to assure and determine compliance with the perimit’s effluent lirnitations.

A0 C.F.R. § 122.44(i). Hecla has failed to satisfy its burden to demonstrate that the Permit’s

7 See Permit, Ex. 1, st LA.1, Tables 1-4 and LA.4.¢, Tablo 5. Deternsining the pounds per day being
dischiarged from each outfall requives one to multiply the concentration (in milligrams/L} by a conversion factor of
.34 by the effluent flow (in mgd). 2001 Fact Sheet, Ex. 3, atp. B-18.

B tec Permdit, BEx 1, at1.A.4.e, Table 5, n.2.

# The Region has maved tw strike tas exhibit, which was prepared after jssnance of the final Permit and is
not part of the administeative record For the Permit. Yee Part IV of (his response beief, supre.
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monitoring conditions are not required by Section 122.44(i) or to show that these conditions are
otherwise unreasonable or contrary to law. For &ll of these reasons, the EAB should decline to
entertain the Petition’s challenge to the Permmit’s requirements for flow-proportioned composite

samipling, continuous outfall flow monitoring, and instream flow monitoring.

F. Method Detection Limit for Zinc

Based on representations made by counsel for Hecla, the Region understands that Hecla
will withdraw its challenge to the Permut’s inethod detection linnt for zine during the week of
November 3, 2003. This response brief therefore does not respond to the arguments and
authorities cited in Part F of Petitioner’s Memerandum.  The Region respectfully requests that,
should the Region’s understanding prove to be incorrect, the EAB allow the Region to file a

response to Part F of Petitioner’s Memorandum no later than November 14, 2003.

G. Interim Efftuent Limitations for Lead, Cadmivm, and Zinc

As mentioned in previous sections of this response brief, the Permit contains compliance
schedules for certain of the WQBELs for cadmium, lead, mercury, and zine. Se¢ Permit, Ex. 1,
at I.A.4 (establishing a September 13, 2008 deadline to comply with the lead, mercury, and zine
WOQBELSs for all three outfalls, and to comply with the cadmivm WQBELSs for Outfall 001, and
Outfall 002 when it is discharging the Outfall 001 waste stream). These compliance schedules
were authorized by a certification of the Permit issued by the State of Idaho on June 17, 2003
pursuant to Section 401 of the CWA, 33 U.5.C. § 1341. While Idaho’s certification letter

provided Hecla additional time to come into compliance with these WQBELS, it also specified
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interim limits to apply “[djuring the period that the compliance schedule is in effect.”
Certification Letter, Ex. 16, at pp. 2-3. According to the certification letter, the interim linnits for
cadmium, lead, and zinc were “based on the recent discharge levels reported in [Hecla’s Lucky
Friday discharge monitoring reporvts].” Id. at 2. The Permit contains a table incorporating
without change the interim limits from the state’s cerfification letter. Permit, Ex. |, at LA d.e.

The Petition challenges the Permit’s interim limits for cadmiwm, lead, and zinc,”
claiming that these limits are not based on actual past performance and that, as a result, Hecla
will have difficulty achieving compliance with them Petitioner’s Memworandum at 25-26. The
EAB should reject this portion of the Petition becanse the mternn limits are attributable to
Idaho's certification letter and therefore not reviewable in thig forum.

The NPDES regulations provide that “[rleview on appeals of limitations and conditions
attributable to State certification shall be made through the applicable procedures of the Siate and
may not be made through the [Part 124] procedures.™ 40 C.E.R. § 124.55(e); see Roosevelt
Campobello int’L v. U5, EPA, 684 F.2d 1041, 1056 (1st Cir. 1982). Thus, EPA is without
suthority to ““look behind® a State certification issued pursuant to section 401 of the Clean Water
Act, 33 U.S.C.A. § 1341, for the purpose of relaxing a reguirement of that certification.” In re
General Electric Company, Hooksett, NNH., 4 E AT, 468, 470 (EAB 1993); In re Lone Star Steel
Co., 3 E.AD. 713,715 (CITO 1991). It is well settled that conditions are attributable to state
certitication when “the State indicates {in writing) that these conditions are necessary in order to
comply with State law and cannot be made less stringent and still comply with State law.” In re

City of Fitchburg, Mass. (East and 8 Waste Plants), 5 E.AD. 93, 98 (EAB 1994); General

** Petitioner's Memorandum does not reference or appear o challenge the interir timils for mercury,
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Electric Company, Hooksetr, NH., 4 EA.D. at 471; In re Puerto Rico Public Buildings Authority
5.1, Mameyes Ward School, NPDES Appeal No. 00-20, slip op. at 7-8 (EAB, October 19, 2000).
Even a cursory examination of Idaho's June 17, 2003 certification letter reveals that the
Permit’s interim effluent limitations are entirely “attributable to State Certification™ within the
meaning of 40 CER. § 124.55(¢) and therefore not subject to BAB review. The certification
letter states that it “will serve as certification by the State of 1daho pursnant to the provision of
Section 401 of the [CWA]” and that it “the Lucky Friday Mine and Mill complies with the terms
and conditions imposed by this permit and the conditions set forth in this § 401 Certification,
there is reasonable assurance the discharge wilt comply” with ldaho's water quality standards.
Certification Letter, Ex. 16, at p. 1. The letter goes on to require that, for the duration of the
complisnce schedule tor cadmiurm, lead, zine, and mercury provided by the letter, “interim Limits
shall apply to the outfalls” and it goes on to identify interim limits identical to those subsequently
included in the final Permit. fd. at pp. 2-3.** Because neither the EAB nor the Region have
authority to look behind Idaho’s claim that these interim limits are necessary to assure
compliance with state water quality standards, the EAB shouid decline to review tﬁﬁ Petition’s
challenge to these Himits.
H. Upper pH Limit
The Permit contains a condition limiting the pH of the etfluent from all three cutfalls to

“not [] less than 6.5 standard units (s.w.) nor greater than 9.0 s.u.” Permit, Ex. 1, at LA.3, As

* Hecla appears (o contend that the interim limits are nol somehow aiributable to certification because an
EP4 employee ran at least some of the calculalions upon which they were based. Petitiones’s Mermorandum at 25,
Hecla citez no amthority for this remarkable propozition, nor does it explain why an otherwise valid certification
issued hy the appropriste state ¢fficial should be rendered subject to EAB review simply becsuse it relied, in whele
ar in part, on ealculations performed by BEFA.
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described in the 2001 Fact Sheet, the lower end of this range is dictated by the applicable state
water quality standard, while the upper end is dictated by the technology-based effluent
limitation guideline applicable to the facility. 2001 Fact Sheet, Ex. 3, at p. B-19.%" Hecla
objected to the upper pH limits in comments submitted to the Region in 2001 and again in 2003,
and the Region responded to these objections when it issued the final permit. See RTC, Ex. 2, at
pp. 32-33, 97-98. The Petition reiterates these objections to the upper pH lirgit and adds one
additional argument not ncluded in previous comments on the draft permits; that 40 C.F.R.

§ 440.131(d) obligated the Region to provide an alternative upper pH limit of greater than 9.0

s Petitioner’s Memoranduom at 26-27.

1. The EAB Should Not Review that Portion of the Petition’s Challenge to the

Permit’s Upper pH Limit Which Merely Restares Obijections Made During the
2001 and 2003 Commment Periods and Does Not Demmonatrate With Specificity

Why the Response to Those Obfections Merits Review

All but the final four sentences of Part H of Petitioner’s Memorandum simply repeat
objections to the upper pH limit that Hecla previcusly submutted to the Region in 2001 and in
2003, Petitioner’s Memorandum at 26-27. The RTC accompanying the Permit includes detailed
responses to these objections. See RTC, Ex. 2, at pp. 32-33, 97-98. Because, as described above

with reference to other aspects of the Petition, Hecla has made no effort to demonstrate with

¥ 45 the 2001 Fact Sheet deseribes,

The State water quality standard for pil is 6.5 - 9.5 stomdard vmits [or the protection of aguatic Life
[citing [daho’s aquatic life — cold water biota pH criterion found at Iako Code

§ 58.01 02.250.01.a). The technology-based effluent limits specify a pH of 6.0 - 2.0 [citing 40
C.FR. §440.102). The draft permit incorparates the more stringent water quality-based atinimum
of 6.3 and the technology-bazed maximm of 2.0 standard units,

2001 Fact Sheet, Bx, 3, at B-19,
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specificity why these responses are inadequate, the EAR should decline to review the challenge
to the Permit’s upper pH limit.
2. The EAB Should Not Review the Petition’s Arguinents Premised on 40 C.F.R.

% 440.131 Because These Issues Were Not Raised During Either of the Permmit’s
Two Public Comment Pericds

The final four sentences of Part H of Petitioner's Memorandum contend that “the Region
failed to comply with their own regulations at 40 C.ER. § 440.131(d)” by declining to anthorize
Hecla to discharge effluent with & pH of greater than 9.0 s.u. This argument appears for the first
time in Petitioner’s Memoranduin, and was never raised by Hecla or any other commenter during
either of the Permit’s two puablic comment periods.

Section 440.131(d) of EPA’s regulations authorize the permitting authority to establish
perinit limitations for pH that “slightly exceed 9.0” for a facility within the ore nining and
dressing point source category where “the application of nentralization and sedimentation
technology to comply with the relevant metals funitations resalts in an wability to comply with
the pH range of 6 to 9. 40 C.E.R. § 440.131(d). Hecla has provided EPA with no information
to support a conclusion that compliance with a pH timit of 9.0 5.u. would render it unable to
cotnply with the techiology-based effluent [imits for metals contained in 40 C.F.R. Part 440,
Subpart J. Nor has Hecla provided any information to support a conclusion that such an inability
(if there i8 one) is attributable to the “application of neutralization and sedimentation

neutralization and sedimentation technology technology.”  To the contrary, Hecla did not even

I Attached to Hecla' s Petition is & copy of an NPDES permil that BPA issued in 1991 to Sunshine
Precions Metals, Ine. in which Hecla claios “EPA authorized a higher pH pursuant 107 40 CER. § 440.131(d) See
Petitioner’ s Memorandum at 27; Petitioner’s Ex. P, Hecla offers no suppont for its contention that the Sunsline
permit’s pH limit was developed pursuant o this regulatory section, nor dees Heela aitempt to aquate the
nevtralization and sedimentation technologies employed at the Sunshine mine in 1991 with those currently enployed
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request that the Region analyze whether the Lucky Friday facility was eligible for a pH
adjustment purseant to 40 C.E.R. § 440, 131(d) until after the Permit was issued in final form.
Because Hecla never usked the Region tor a pH adjustment pursuant to this section and
did not raise this reasonably ascertainable argument prior to the close of the second public
conunent period on the Permit, the EAB should decline to entertain it at this late date. See 40
C FR. § 124.13; In re Suiter Power Plang, 8 E.AD. 680, 687 (EAB 1999); see afso In re Steel

Dynamics, 9 B.A.D. 165, 229-30 {EAB 2000); Ir re Ercogen, 8 E.AD. 244, 249-50 (EAB 1999).

3. The Repion Has a Sound Leygs] Basis for Irnposing the Permyit’s Upper pH Limit
and Its Decision to Do So Is Not Clearly Erroneous

Even if the EAB decides to consider Hecla’s arguments on this issue, it should conclude

that the Region’s decision to impose an upper pH linit of 9.0 s.u. is mandated by Section 301{b)
of the CWA and its implementing regulations and therefore is not clearly erroneous.

EPA’s regulations require that each NPDES permit include, at a minimum, conditions
meeting technology-based effluent limits, incloding those based on ELGs prormulgated under
Section 301 of the CWA, 40 CFR. § 122.44(a)(1). As described above, the Permit’s upper pH
linmit is a technology-based limit that was deterimined with reference to the BPT limits of the
ELG applicable to the Lucky Friday facility. As such, it “represent[s] the minimum level of
control that must be imposed” in an NPDES permnit. 40 CER. § 1253

The Petition contends that the Region should have allowed an exception to the
technology-based himit of 9.0 s.u. pursuant to “tfundamentally different factors” (“FDF™) varisnce

criteria tound at 40 C.F.R. Part 125, Subpart D. This provision of EPA’s regulations allows the

at Loeky Friday. It is therefore unclear whet, if any, relevance the Sunshine permir has to Hecla’s claims (hat ir jz
entitled wo an alternative npper pH Lot
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imposition of alternative technology-based effluent imitations because “factors related 1o the
discharger’s facilities, equipment, processes or other factors related to the discharper are
fundamentally different from the factors considered by EPA in development of the [otherwise
applicable ELG).” 40 C.E.R. § 125.30{a). The regulations establish detailed criteria and
standards to be used making such a determination and specity that:

The burden is on the person requesting the variance to explain that: (1) Factor(s)
listed in § 125.31(b) regarding the discharger’s facility are fundamentally different
from the factors EPA considered in establishing the national limits. The requester
should refer to all relevant material and information, such as the published
eunideline regulations development document, all associated technical and
gconomic data collected for use in developing each national limit, all records of
legal proceedings, and all written and printed documentation including records of
communication, ete., relevant to the repulations which are kept on public file by
the EPA: (2} The alternative limitations requested ave justified by the fundamental
difference alleged in paragraph (b)(1) of this section; and (3} The appropriate
requirerpents of § 125,31 have been met

40 C.ER. §§ 125.31, 125.32.

Hecla made no reference to its belief that it was entitled to an FDF vatiance voeil it
commented on the 2003 draft perinit. In doing so, Hecla apparently attemipted to satisty the

burden imposed by 40 C.ER. § 121.32 with a seven-sentence comnent which is reproduced

below in its entirety:

In accordance with 40 CER 125, subpart D, an exception to the pH Jimit should be
anthorized by EPA because it will not affect water quality and, as noted below,
will result in a net improvement to water quality, Jd The precipitation of
dissolved metals requires a pH above 9.0 s.u. With an upper permit lmit of 9.0
g.10., and optirum precipitation of dissolved metals above this level, it would be
necessary to add acid to reduce the pH prior to discharge. The handling of acids,
both in trunsportation and within the operation, is not waTanted when pH is
rapidly dissipated instream after mixing. In fact, this effluent limitations
technology-based limit, for those subcatepories with dissolved metals in untreated
effluent, is often above 9.0 s,u, with certain categories having pH upper limits at
10.0 s.u. {e.g. 40 CER. Part 461 for battery manufacturing has distinct subparts for
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lead, cadmium, und zin¢ with 2o upper pH limit of 10.¢ s.u. — these categories

would be treating to remove dissolved lead, zime, and cadivrn also).  An upper

pH of 10.0 s.u. is justified to meet water quality-based limits where metal

precipitation is imvolved and will result in improved water quality conditions.

Accordingly, EPA should authorize a pH Hinit of 10, s,
See RTC. Bx. 2, at 97-98. This comment does not come anywhere close to satisfying Hecla's
burden to demonstrate its entitlement to an FDF variance. As noted above, the Lucky Friday
Mine was one of the facilities actually evaluated as part of the studies supporting the
“Development Docwnent for the Ore Mining and Dressing ELG.” See RTC, Ex. 2, at 59, To
claim now — with no supporting data or documentation — that Lucky Friday®s facilities,
equipment, #nd processes are “fundamentally different from the factors considered by EPA in
development” of the ore mining and dressing ELG barders on the absurd.

There is no support for Hecla’s contentions that the Region was clearly erroneous in
concluding that the Lucky Friday facility was subject to a technology-based upper pH limit of 9.0

5.1 and that there was msafficient information to conclude that it was entitled to an FDF

variznce, The EAB shounld uphold this Hmit of the Permit.

I. Whole Efflvent Toxictty Testing Requirements
The Permit requires Hecla to conduct whole effluent toxicity (“WET™) testing™ and,

unler certain cireumstances, to conduct a toxicity reduction evaluation (“TRE™) or toxicity

% wwWhele eMuent tnciclly’” is defined as the aggregate loxic eftect of an effluent messared directdy by an
aquatic toxicity test. WET tests are standardized laboratory tests that measurs fhe total toxic effect of an effluent by
exposing organisms o the efflvent and noting the effects, There are two different durations of toxicity tests: acuis
antd chronic. Acute toxicity tests measure the test crganisms sarvival over a 96-hour test exposurs pexiod. Chronfc
toxicity testz mneasure reductions in sarvival, prowth, and reproduction ever  7-day oxpozure. See 2001 Fact Sheet,
Ex. 3, al 14; Permit Writer's Manval, Ex. 6, at pp. 94-96.
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identification evaluation {"TEE™), and the Permit specifies methods, toxicity triggers, quality
assurance, and reporting requirements for these tests and evaluations. Permit Ex. 1, at LB. As
described in the 2001 Fact Sheet, the Region included WET testing requirenents in the permnit in
consideration of the limited existing WET testing data on the Lucky Friday effluents, which the
Region conchided were not adequate to determime the need for WET-based effluent limits. 2001
Fact Sheet, Ex. 3, at 14-15 (sumenarizing historical WET testing resnits).

The Petition challenges the Region’s WET testing requiremnents, contending that they are
not “legaily or factually justified.” Petitioner’s Memorandum at 27. In short, the Petition argues
that WET testing may only be required if EPA has previously detenmined that there is a
“significant likelihood of toxic effects” from the permitted facility’s effluent, und that the Region
mide no such determination prior to issuing the Permit. Id. at 29. The EAB should reject
Hecla’s challenge to the WET testing requirements because: (1} the Petition merely restates
objections that Hecla made during the comment periods that were considered and adequately
addressed by the Region; and (2) Hecla misconstrues the circumstances under which WET

testing may or st be required.

1. The Petition's Challenge to the Permit’s WET Testing Reguirements Merely

Restates Objections Made During the 2001 apd 2003 Comment Periods and Does
Mot Demonstrate With Specificity Why the Response to Those Objections Merits

Eeview

As noted above in Part T {Scope and Standard of Review), for an issue to be subject to
EAB review, it must be more than a mere restatement of an issue raised during the comment
period. Instead the Petitioner mnst “demonstrate why the Region’s response to those objections

is clearly erroneous or otherwise warrants review.” In re Envotech, LP., 6 E.AD. 260, 263
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(EAB 1996); In re Town of Ashland Wastewater Treatment Facifity, 9 E.A.D. 661, 670 (EAB
2001) (upholding the region’s WET limit in light of the petitioner’s “failure to do more than
reiterate its previous comments withont addressing the issues raised in the Region's RTC™).
The Region’s RTC in this mutter provided lengthy and detailed responses to the
objections Hecla and others raised to the 2001 and 2003 draft permits’ WET testing
requirements. See RTC, Ex. 2, at pp. 48-55, 104-110. Petitioner’s Memorandum reiterates a
number of the objections Hecla raised in 2001 and in 2003 and broadly asserts that the Region’s
respomses were incorrect, but makes no attempt to identify with specificity why these responses
merit review by the EAB. See Petitioner’s Memorandum at 27-29. Because Heclu has failed to
satisty its burden in this repard, the EAB should declipe to review Hecla's challenge o the

Pernit’s WET testing requirements.

2. The Region Has a Sound Legal Basis for lmposing the Permit’s WET Testing
Requirements and Its Decision to Do So [s Not Clearly Erroneous

If the EAB decides to consider this aspect of Hecla's Petition, it should nevertheless
uphold the Permit’s WET testing requirements as 4 reasonable exercise of BPA’s information-
gathering authorities necessary to determine the Lucky Friday facility’s ability to meet state water
quality stapdards.

Idaho’s water quality standards include a narrative criterion stating that “‘swface waters
shall be free from toxic substances in concentrations that impair designated beneficial uses.”
Idaho Code § 58.01.02.200.02. The NPDES regulations require the permitting authority to
impose effluent Hmits for WET whenever it determines that a discharge “‘canses, has a reasonable

potential to cause, or contribute to an in-stream excursion above a narrative criterion within an
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applicable State water quality standard” unless the permitting authority affirmatively
dermomnstrates that the permit’s chemical-specific effluent limits “ape sufficient to attain and
maintain applicable numeric and narrative State water quality standards.” 40 C.ER.

§ 122.44{dX1)(¥). EPA’s 1991 “Technical Support Document for Water Quality- Based Toxics
Control” (“TSD) states that, to make the demonstration required by Section 122.44(d)(v),
“additional effluent information will be needed” and recornmends that the discharger conduct a
TIE to identify causative agents in the effluent. TSD, Ex 17, at p. 62.

For the reasons described in the 2001 and 2003 Fact Sheets and in the RTC, existing
effluent data are inadeqguate to make the demonstration required by 40 C.F.R. § 122.44(d)(1)(v)
that the Permit’s chemical-specitic limits are sufficient to attain and maintain compliance with
Idaho’s narrative toxics criterion®” Nevertheless, Hecla never submitted a TIE to support its
objections to the Permit’s WET provisions. As a result, the Permit appropriately requires WET
testing which the Region believes will enable it to determine the WET-based effluent limits {if
any) in future NPDES permits for the Lucky Friday facility. This approach is entirely consistent

with EPA’s broad information-gathering authorities under Sections 308(z) and 402 of the CWA.

' Heela vites “the tens of millions of dollars of studies on the [Coeur d Alene] basin [which] have clearly
idemified lead, zine, and cadoiium az the lisiting polimants and EPA’s recent approvel of site-specific criteria for
these constituents™ a5 somehow being sufficient to enable the Region to demonstrate that existing controls on Lucky
Fridey's cffluent are sufficient to protect water quality. Petitioner’s Memorandum at 28, Hecla's permit application
identifies mumerows metals and other toxic pollotaits m Locky Friday's effluent in addition 1o lead, cadimivm, and
zite, See generally, Dec. 17, 1982 Permit Application, Ex. 18, (listing metals present in effluent); Latter from Bouoth
(o Smith (Aug. 2, 1999), Bx. 9, {(updating application to list reagents used at Lucky Friday mill). The Petition cites
no data from the “tens of milliens of doilars of stidies™ or the record supporting EPA’s approval of the site-specific
criterin which would support o conclusion that none of these texic polhutants occur in the Lucky Friday facility’s
effizent at levels that could impair the desipnated beneficial uses of the SPCAA River. To the contrary, the record
contans information indicating that the toxic pollutants identified in Hecla's permit applications have a significant
likelihood of impairing the river’s beneficial uses. For example, the recond reveals that, o recently as August 20412,
the Lucky Friday facility discharged sodiem isopropyl xanthate (ung of its identified reagents) into the SFCdA River
it & concentration and quantity snfficient to kilk fish. See Hazmat Incident Comments Addendum (Ang. 6, 20023, Ex.
19,
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Hecla relies on EPA’s “Policy for the Development of Water Quality-Based Permit
Lirnitations for Toxic Pollutants” to contend that the Region was without authority to impose
WET testing requirements. Hecla’s reliance on this policy for this contention is misplaced. The
portion of this policy queted in the Petition merely describes one situation (i.e., where there is a
“significant likelihood of toxic effects to biota”) under which the permitting authority “may
impose permit {imirs on effluent toxicity.” 49 Fed. Reg. 9,016, 9,017 (March 9, 1984) (emphasis
added). This policy does not, as Hecla paraphrases it, “particularly state[] that there should be a
determination of a signiticant likelihcod of toxic effects prior to requiring WET testing”™— in
fact, the sentence Hecla yunotes refers only to permit Mmits on effluent toxicity and does not
reference toxicity testing at all

Hecla has cited no anthority indicating that the Region's decision to require additional
WET testing is inapproprare or unwarranted. The Permit’s WET testing requirements are not
clearly erroneous and are entirely reasonable given the requirements of 40 CER.

§ 122.44(d)(1){v) and the CWA’s broad information-gathering autheritics. The EAB should

reject Hecla’s challenge to the WET testing conditions of the Permit.

H The policy' 2 next <entence, which Petitioner’s Memotanduny alludes: to bt doeg not quote, does address
toxicity testing, stating:

Whera toxic effects are present but there iz a significant likelihood that compliance with
technology-based requirements will sufticienfly mitigate die effects, EPA and the States may
require chemiceal and toxicily testing after installation of weatment and may respen the permois
incorporate additional Kmitations if needed 1o meet water guality standards,

fd. Hecla does not explain how this sentence would prohibit EPA from reguiring testing prior to installing addirional
treattnent, sor hes Heela provided any inforroation regarding when such meatment upgrades would oceur at the
Lucky Friday facility.
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CERTIFICATE OF SERVICE

I certify that the foregoing “Response to Petition for Review,” together with the reference
attachments and the “Certified Index of Administrative Record, NPDES Permit No. ID-000017-
5.7 were sent to the following persons, in the manner specified, on the date below:

Original and five copies, via FedEx, to:

11.5. Environmental Protection Agency
Clerk of the Board

Environmental Appeals Board

1341 G Street, NW Suite 600
Washington, D.C. 20005

Ome copy, by certified mail, retwrn receipt requested, to:

Kevin J. Beaton

Teresa A, Hill

STOEL RIVES LLP

101 & Capitol Blvd. Suite 1900
Boise, Idaho 83702-5958

Dated: 1D l\?)‘p\\l o). a—lwa* = )

Valerie Badon
.5. EPA




